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she is allowed to excel, and who perceive a portion only of 
her merits, are yet so disposed to admire her on this partial 
acquaintance, we must allow her to he an extraordinary 
woman — one who unites female ease, vivacity and grace, to 
the strength and decision of men, while her faults we cannot 
hut acknowledge are common to both sexes. 



Art. III. — Reports of Cases argued and adjudged in the Su- 
preme Court qf the United States. February Term, 1818. 
By Henry Wlieaton, Counsellor at Law. Vol. 3. New York. 
1818, pp. 644. 

Those, who have embraced the notion of the practicability 
and utility of a written code of laws, extending to all possi- 
ble cases which arise in the intercourse of men, and who look 
upon the influence of the unwritten or common law as an 
oppressive domination, will naturally lament the appearance 
of every new volume of the Reports of legal decisions. To 
them it can only seem another rivet to their fetters. It is 
only so much more construction. Instead of being a collec- 
tion of statutes, it is only a book containing the grave delib- 
erations of judges, in cases arising under the common law 
or under statutes already in existence. We do not belong, 
however, to this fraternity. Feeling no disposition to esti- 
mate lightly the usefulness of legislation, it yet appears to us 
to be among the idlest and weakest theories of the age, that it 
is possible to provide, beforehand, by positive enactment, 
and in such manner as to avoid doubts and ambiguities, for 
all questions to which the immense variety of human con- 
ceriis gives rise. An opinion of this sort becomes so import- 
ant as to deserve refutation, only in consequence of the appa- 
rent gravity, with which some distinguished men in the learn- 
ed world have treated it. 

And upon this subject, to use the words of Mr. Windham, 
two reflections arise ; first, that we ought to take care how 
we begin new eras in legislation ; secondly, that we ought to 
have a reasonable distrust of the founders of such eras, lest 
they should he a little led away by an object of such sple.idid 
ambition, and be thinking more of themselves than of the 
credit of the laws or the interests of the community. 

The theorv, if we understand it, is this. A set of wise 



64 WheatoiCs Reports, Vol. in. [Dec. 

and philosophical legislature could frame a system of laws, 
so complete, so comprehensive, and so certain, that no case 
could arise, which would not find its solution in some part of 
the Lex Scripta, the universal statute ; and that all the pro- 
visions of this written law would be understood without the 
aid of construction, precedent, collation or analogy. In such 
a state of things, precedent, of course, would cease to have 
force or application ; analogy would be useless, and commen- 
tary vain. 

Those, who do not suppose all this quite possible, yet think 
a good deal might be obtained. There might be almost a 
complete provision for all cases, and very little need be left to 
che commentaries of the learned or the decisions of judges. 

A very little reflection, we should think, would dissipate all 
such ideas. The simple truth is, that legislation can do no 
more than establish principles. The combination, modifica- 
tion, and application of these principles must be left to those 
who administer the laws. And, although the general rules 
may be few, their combinations may be endless. We have 
hut twenty -six letters in the alphabet ; but who can enume- 
rate the combinations into which they may be thrown ? If 
human comprehension cannot extend to this, how shall it 
reach the infinite variety, in which human actions, rights, 
duties, and responsibilities exhibit themselves ? 

We might use another illustration. We every day see that 
an instrument, a deed, bond, or indenture of copartnership, 
between two individuals only, and having relation to such 
events as may arise between them in respect only to the par- 
ticular subject of that contract, although it be drawn with 
the utmost care and sagacity, does not, nevertheless, express- 
ly provide for cases which are found subsequently to arise 
between the parties ; and that the rights of the parties, not- 
withstanding all this skill and sagacity, must be ascertained 
and decided, in the end, by construction, analogy, and pre- 
cedent. Now, if the greatest sagacity of learned and prac- 
tical men cannot foresee and provide for cases arising be- 
tween two individuals in relation to a single subject, what 
legislators may be expected to approach near enough to 
omniscience to foresee and provide for all cases, arising, on 
all subjects, among millions of men ? 

To say, as some have said, that we have not a government 
of laws, because there is not a section in a statute for every 
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man's case, is making a false and groundless assertion. Be- 
sides, experience does not teach us, that legal subjects are 
always plain in proportion to the quantity of legislation 
bestowed upon them. Statutes themselves are often ambigu- 
ous and uncertain. A great part of the construction, so much 
complained of by these shallow thinkers, is the necessary con- 
struction of statutes. There are important branches of the 
law, resting almost entirely on precedents and decisions, and 
which are yet much more plain and certain than other 
branches, which arc founded in a great number of statutes. 
The law of bills of exchange and promissory notes, for exam- 
ple, is a most extensive and important head of professional 
learning. It is, indeed, a system of most admirable utility, cer- 
tain, complete, and uniform, toadegreeol'perfection, approach- 
ing the end of all that human wisdom may be expected to reach. 
This system is not, however, raised on statutes, but on prac- 
tice, precedent, equity and construction. All the British 
legislation on this vast subject might almost be written on a 
single sheet. The law of bailment is another instance of the 
completeness, certainty, and excellence of the unwritten law. 
No British or American statute has a sentence on this sub- 
ject, of such daily discussion and application. The doctrine 
which governs it was introduced into the English law, about 
the time of what may be called the commencement of the 
commercial era of the common law, by Lord Holt. He took 
it from that great and wonderful reservoir, the Roman Law. 
Sir William Jones has expanded its principles, and run out 
the analysis, till the whole subject is exhibited with a cer- 
tainty and precision almost mathematical. If any legislature 
should now undertake to legislate on this subject, would it 
benefit the community ? Has it any better principles than 
are already established ; or could it express them in a bet- 
ter manner, than is done by Sir John Holt and Sir Wil- 
liam Jones ? 

The Bankrupt Laws, in England, are an instance of 
statute provisions. Being a positive institution of society, 
they must of course be founded in legislative enactment. 
Here, then, was a fair field for the exercise of that wisdom 
which is supposed competent to prevent all disputes by the 
sagacity and accuracy of legislation. Yet there are no classes 
of questions which more occupy the judicial tribunals, than 
the cases in Bankruptcy. And on this subject, statutes have 
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been passed, amended, and accumulated. Defects have been 
remedied from time to time, by provisions proposed by gen- 
tlemen of the highest professional distinction, and who were 
much devoted to the subject of reformation in the laws. 
These did great good probably, but did not remove all doubts, 
nor prevent new cases ; nor were their intelligent authors 
credulous enough to suppose they would have that effect. 
The reason is, the subject is vast, complicated, and intricate. 
When the most skilftd legislation has done its best, new cases 
will still arise accompanied with doubts and difficulties, and 
these cases must be decided by recurrence to principles and 
the analogy of other cases. 

Let it not be supposed that we intend in the slightest de- 
gree, to underrate the value of legislation. Far from it. 
There are many improvements which can in no other way be 
effected. To legislate for a whole community is doubtless 
one of the highest functions in civil life. And we think it 
quite desirable in relation to ourselves in these times of quiet, 
that our legislatures should turn their attention to the im- 
provement of the laws, and revise certain parts of our sys- 
tem, in the exercise of a sober, temperate and cautious 
wisdom. But it must not be supposed, that, when this is 
done, even though it be done in the best manner possible, 
there will be no more room for doubts, nor any further use 
for reports, decisions, and adjudged cases. And here we 
would avail ourselves again of the opinion of an eminent and 
able man, whose name and authority we have already cited, 
and address to the legislatures, in our own country, the lan- 
guage, which he a few years since, addressed to the British 
Parliament. * Laws are serious tilings, and ought not to be 
adopted, merely upon the impulse of the moment. There has 
grown up in this country, of late years, a habit of far too 
great facility in the passing of laws. The immediate object 
only is looked to ; some marked cases are selected, in which 
the intended operation of the laws coincides with the general 
feeling, but no account is taken of the numerous instances of 
individuals who would silently become its victims, and of the 
depredations which it would make on the general happiness 
and security of the community.' 

It has sometimes been said, that while so many important 
questions are decided by construction and judicial opinion, 
and on precedent, we live, not under a government of laws, 
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as we have boasted, but under a government of men. Quite 
the contrary is the truth of the case. In a government of 
laws, these various questions, for which the legislature has 
not provided, and for which no legislature can provide, are 
to be decided, as other similar or analogous questions have 
been decided ; so that what is law for one man shall be law 
for another. Such is a government of laws. But if prece- 
dent has no force, and analogy no influence ; if the judge is 
at liberty to indulge his own discretion or inclination, in all 
cases to which no express statute applies, or in other words, 
in nine of ten of all the cases which come before him ; if 
because A's right has been decided one way to day, it does not 
follow that a similar right of B will be decided the same way 
to-morrow by another judge, then men govern, and rule us, 
and not the law. 

In truth, the multitude of reported decisions in private 
causes, the eagerness with which they are read, and the res- 
pect paid to them by other tribunals, so far from being a 
proof of the barbarism of our times, or the dominion of 
men over us, are the highest evidence of our enlightened and 
civilized state ; of the prevalence of correct opinions on the 
subject of jurisprudence, and of the fact, that questions of 
right and wrong are now decided, not by the vague discretion 
of the magistrate, but by law; that is, by a fixed rule, drawn 
from principles and analogy, and established by precedent. 
This is of the utmost value to private rights. It gives a 
security, a certainty, that the law will be administered, un- 
less it be mistaken, by every tribunal that has a just sense 
of character. In these times, judges have become answerable, 
not only to parties and the power of the state, but to the 
tribunals of judicial and professional opinion. They cannot 
sin in defiance of the opinion of other judges and of the pro- 
fession of the law ; — at least they cannot, unless their minds are 
of the lowest order, and unless they feel responsibility only 
to the power that may deprive them of office, and to the sym- 
pathetic opinion of the vulgar. 

Mr. Butler remarks, ' that the very attempt to lessen, by 
legislative provisions, the bulk of the national law of any 
country, where arts, arms and commerce flourish, must appear 
preposterous to a practical lawyer, who feels how much of 
the law of such a country is composed of received rules and 
received explanations. What could an act of the Imperial 



68 Wheaton's Reports, Vol. in, [Dec, 

Parliament substitute in lieu of our received explanations of 
the rule in Shelley's case ? The jurisprudence of a nation 
can only be essentially abridged by a judge's pronouncing a 
sentence which settles a contested point of law, on a legal 
subject of extensive application, as Lord Hardwicke did by 
bis decree in the case of Willoughby against Willoughby ; 
or by a writer's publishing a work on one or more important 
branches of the law, which, like the Essay on Contingent 
Remainders, has the unqualified approbation of all the pro- 
fession.' The same may be said of the judges in our own 
country. How many cases of great importance and frequent 
occurrence have been settled in this Commonwealth, and the 
rule of future cases established, since the commencement of 
Tyng's Reports. Every lawyer in the practice knows, that 
questions are daily settled without litigation, upon the opinion 
of counsel, which opinion is founded on cases already decided 
in our own courts. 

Notwithstanding the vast utility of the reports of judicial 
decisions, — a point on which we think no men of reflection can 
differ, — it is, however, certain, that the rage for book-making 
lias infected this, as well as other things, and that there is 
now, especially from the English press, somewhat of -a redun- 
dancy of Reports. It arises, we think, from the growing 
habit of reporting cases not sufficiently important to merit 
publicity. This is a great and increasing, evi!, and unless 
checked may be deeply injurious to the profession and 
the public. It has not been so in former times. Nearly all 
the reported opinions of the King's Bench, during Lord 
Mansfield's time, arc contained in Burrow, Cowper, Doug- 
lass, a few. cases in Lofl't, and the two first volumes of 
Term Reports. This extends over a period of thirty-two 
years. Lord Elienborough has been on the Bench only 
since 1802? and yet more than twenty volumes of Reports 
from that court have appeared since he has presided in it. 
The consequence is just what would be expected. Almost 
every case in Douglass, Cowper and Burrow is a useful 
one. The latter volumes of the Term Reports, many of those 
of Mr. East, and of Maule and Selwyn, are filled with cases 
almost useless; and in this country entirely so. It is 
our duty, as far as possible, to repress a similar redundancy 
in our own country. The profession is bound to interfere 
with its remonstrance, if the making of books of Reports shall 
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become a trade, and the profession be taxed, not for any use- 
ful purpose, but merely for the profit of the bookseller. 

Of the Beports in this country, none certainly can be 
more important than those of the decisions of the Supreme 
Court of the United States. The great magnitude and 
variety of the questions that come before that Court, render 
its judgments highly interesting. Their importance, we 
think, is daily increasing with the increasing questions of 
capture in time of war, and of revenue, at all times. These 
are, of themselves, almost equal to the entire occupation of the 
judges. In addition to these, however, there are questions of 
national law ; of the rights of foreigners ; questions of con- 
flicting claims of states ; of the effect of state laws, and state 
decisions upon rights claimed under the United States, or on 
interests which are supposed to be put beyond the reach of 
state legislation by the Constitution of the United States. 

We should naturally suppose, that questions of such an in- 
teresting nature, would render the sale of these Reports very 
rapid. Such, however, has not heretofore been the fact. The 
number of law libraries, which contain a complete set of the 
Reports of the cases in the Supreme Court of the United 
States, is comparatively small. A great portion of the pro- 
fession do not ordinarily practise in the National Courts, 
and many content themselves with buying other books, which 
to them are indispensable. Yet, the importance of the decis- 
ions must render the volumes necessary, as well to those who 
follow their professional labours elsewhere, as to those who 
are practitioners in the National Courts. No gentleman can 
think he has a complete library, while he has not the judg- 
ments of the highest judicial tribunal in the country. 

Mr. Wheaton commenced his labours, as a reporter, with 
no very flattering prospects, if we are to judge by the public 
demand for the volumes of his predecessor. Congress, by a 
wise and well timed act, afforded him a temporary aid, suffi- 
cient, we hope, to introduce him to the profession ; and we 
doubt not that his accuracy and ability will enable him to 
secure to himself the general patronage and support, both of 
the profession and the public. 

The volume before us is the third in his series, and con- 
tains the decisions rendered at the last Term of the Court. 

Many of these cases involve questions of great importance, 
and most of them, perhaps nearly all, are fit to be reported. 
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There are a few, which, we think, hardly contain any thing 
so important as to render them worthy of the space they 
occupy. We doubt very much the utility of reporting cases, 
which turn on mere matters of fact. It is true, indeed, that, 
in some such cases, judges take occasion to comment on the 
rules and principles of evidence, and when this happens, the 
case very properly makes part of a volume of Reports. But, 
where nothing is to be done but to weigh evidence, it is obvi- 
ous that the occasion can furnish no rule for the government 
of subsequent cases. Such, we think, are the cases of the 
<New York, Trmvp, Claimant,' and « The Eolus, Wood, Claim- 
ant.' These are cases in which the judges differ in ©pinion 
about fads. They are not of a nature to be tried by a jury, 
and could not so be tried ; but, we think, that such instances, 
occurring as well in our own courts as elsewhere, may teach 
us the importance of jury trials, as a general provision, used 
in the manner in which it is used in England, and the United 
States in civil causes. There can be no legal reasoning, 
until a particular state of facts is considered as settled. But 
there are cases, in which some doubts would always remain 
as to the facts connected with them, if a certain and precise 
issue were not joined between the parties, and a verdict, 
* imparting absolute verity,' found upon this issue. In many 
instances, this is much better done in a jury room than on the 
bench ; for this reason, among others, that the finding of the 
jury is not accompanied with dissenting opinions. 

A strong impression against the use of juries in civil causes 
generally prevails in countries, where the civil law is establish- 
ed. Yet, there are reasons, at least plausible, for supposing 
that something very analogous to English and American 
juries existed both in Athens and in Rome, in the better days 
of those Republics. * I have always been of opinion,' says 
Sir William Jones, « with the learned antiquary, Dr. Pettin- 
gal, that they (the judges at Athens) might with propriety be 
caUed jurymen ; and that the Athenian juries differed from 
ours in very few particulars.' Dr. Petf ingal's « Inquiry into 
the use and practice of juries among the Greeks and Romans,' 
deserves to be more read and better known. It is a book of 
accurate and extensive erudition, although written with some- 
what too much acrimony against the civil law, as it existed 
after the time of Augustus. 

Our advice, therefore, if we may offer it, is, that Mr. 
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Wheaton omit, for the future, all cases turning- merely upon 
evidence. We hope, too, that care will be taken to curtail 
the records, in cases where a full copy is not at all material. 
The author will see, that nearly twenty pages might have 
been saved by abbreviating the formal parts of the record 
in the case of Gelston v. HoiL It is not very pleasant to meet, 
in the pages of a volume of Reports, with full drawn demur- 
rers, and joinders in demurrers, and to be introduced, in all 
due form, and by name, to the twelve worthy persons who 
compose the panel. 

Having made these suggestions, which a man like Mr. 
Wheaton will know how to appreciate, we wish to express 
our high opinion of the general manner in which the Reporter 
has executed his duty in the volume before us. Mr. Whea- 
ton has not only recorded the decisions with accuracy, but 
has greatly added to the value of the volume by the extent and 
excellence of his notes. In this particular, his merits are, in 
a great degree, peculiar. No Reporter in modern times, as 
far as we know, has inserted so much and so valuable matter 
of his own. These notes are not dry references to cases, — of 
no merit, but as they save the trouble of research, — but an en- 
lightened adaptation to the case reported, of the principles 
and rules of other systems of jurisprudence, or a connected 
view of decisions on the principal points, after exhibiting the 
subject with great perspicuity, and in a manner to be highly 
useful to the reader. Mr. Wheaton's annotations evince a 
liberal and extensive acquaintance with his profession. His 
quotations from the treatises of the continental lawyers are 
numerous and well selected. This is a branch of learning 
not much cultivated among us. Mr. Wheaton appears to 
have pursued it to some extent and to good purpose. It en- 
ables him to give a peculiar interest to his volume, nor is 
there a better mode in which he could communicate his own 
acquisitions of this sort to the profession, thatt by judicious 
and appropriate notes to reported cases. 



